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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

DAVI D L.  ALLEY,  SR. ,  a nd )  C/ A NO.  03A01- 9605- CV- 00160
DAVI D L.  ALLEY,  J R. , )

)  KNOX LAW
Pl a i nt i f f s - Appe l l a nt s , )

)  HON.  DALE C.  WORKMAN,
v. )  J UDGE

)
J OHN W.  CLEVELAND,  a nd )  
CLEVELAND & CLEVELAND, )
A Pr of e s s i ona l  Cor por a t i on, )  VACATED I N PART,

)  AFFI RMED I N PART,
De f e nda nt s - Appe l l e e s . )  AND REMANDED

THOMAS M.  LEVEI LLE,  Knoxvi l l e ,  f or  Pl a i nt i f f s - Appe l l a nt s .

FRANK Q.  VETTORI ,  O’ NEI L,  PARKER & WI LLI AMSON,  Knoxvi l l e ,  f or
De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on,  t he  Tr i a l  Cour t ,  r e s pondi ng t o  a

mot i on t o  di s mi s s  f i l e d pur s ua nt  t o  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  Rul e  12. 06,  di s mi s s e d ?a l l  c a us e s  of  a c t i on? e xc e pt

f or  c onve r s i on of  pe r s ona l  pr ope r t y of  t he  pl a i nt i f f s ,  a nd

di r e c t e d t he  e nt r y of  j udgme nt  a s  t o  t he  di s mi s s e d c l a i ms
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pur s ua nt  t o  T. R. C. P. ,  Rul e  54. 02.   Pl a i nt i f f s  ha ve  a ppe a l e d.

Pl a i nt i f f s  i ns i s t  t ha t  t he  Tr i a l  J udge  i mpr ope r l y

di s mi s s e d t he i r  c a us e  of  a c t i on ba s e d on t r e s pa s s  t o  r e a l

pr ope r t y a nd t he i r  c a us e  of  a c t i on ba s e d on i nva s i on of

pr i va c y.

The  ?a me nde d a nd r e s t a t e d c ompl a i nt ? a l l e ge s  t ha t  t wo 

e mpl oye e s  of  t he  de f e nda nt s ,  e nt e r e d t he  bui l di ng whe r e

pl a i nt i f f s  ma i nt a i n t he i r  of f i c e s  a nd e nt e r e d pl a i nt i f f s ’

of f i c e s  wi t hout  i nvi t a t i on,  whi c h i t  wa s  a l l e ge d ?a r e

ge ne r a l l y  not  ope n t o  t he  publ i c ? a nd t ook s e ve r a l  doc ume nt s

f r om s a i d of f i c e s  a nd t he r e by c onve r t e d t he m t o de f e nda nt s ’

us e .   

T. R. C. P.  Rul e  8 ,  r equi r e s  t ha t  t he  f a c t s  upon whi c h

a  c l a i m f or  r e l i e f  i s  f ounde d mus t  be  s t a t e d i n  t he  c ompl a i nt .  

W.  & O.  Cons t r uc t i on Co. ,  v .  Ci t y  of  Smi t hv i l l e ,  557 S. W. 2d

920 ( Te nn.  1977) .   The  Rul e  a l s o c a ut i ons  t ha t  a l l  p l e a di ngs

a r e  t o  be  c ons t r ue d s o a s  t o  do s ubs t a nt i a l  j us t i c e .   I d.

8. 06.   The  una ut hor i z e d e nt r y on l a nd i n  t he  pos s e s s i on of

a not he r ,  a nd t he  t a ki ng a nd c a r r yi ng a wa y of  pr ope r t y t he r e on,

c ons t i t ut e s  a  t r e s pa s s .   Lut t r e l l  v .  Haz e n ,  35 Te nn.  20

( 1855) .   The  f a c t s  a l l e ge d s t a t e  a  c a us e  of  a c t i on f or

t r e s pa s s .

De f e nda nt s  c ount e r  t ha t  pl a i nt i f f s  of f i c e s  we r e

bus i ne s s  of f i c e s ,  a nd s i nc e  t he  bui l di ng wa s  ope n t o  t he

publ i c ,  t he i r  e nt e r i ng di d not  c ons t i t ut e  a  t r e s pa s s .   Whi l e

a n of f i c e  ope n t o  t r a ns a c t  bus i ne s s  c ons t i t ut e s  a  t a c i t

i nvi t a t i on t o  a l l  i ndi vi dua l s  ha vi ng bus i ne s s  wi t h s uc h

of f i c e ,  t he r e  i s  no t r e s pa s s  s o l ong a s  t he  pe r s on e nga ge s  i n

no a c t s  i nc ons i s t e nt  wi t h t he  pur pos e s  of  t he  bus i ne s s  or



1
[ De f e n d a n t ]  p r e s e n t e d  t o  t h e  Tr i a l  Co u r t  a n d  t h i s  Co u r t  b o t h  t h e  

q u e s t i o n  wh e t h e r  i n v a s i o n  o f  p r i v a c y  i s  a n  a c t i o n a b l e  t o r t  i n  Te n n e s s e e ,

a n d  t h e  q u e s t i o n  wh e t h e r  t h e  d e c l a r a t i o n  a l l e g e d  f a c t s  ma k i n g  a n

a c t i o n a b l e  c a s e  f o r  s u c h  v i o l a t i o n .   

2 2 0  Te n n .  4 7 4 .
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De f e n d a n t s  a r g u e  t h e  t o r t  i s  ?f o r  i n v a s i o n  o f  b u s i n e s s  p r i v a c y ?.   

Ho we v e r ,  p l a i n t i f f s  a r e  i n d i v i d u a l s  s u i n g  f o r  v i o l a t i o n  o f  p e r s o n a l

r i g h t s .
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f a c i l i t y .   75 Am. J ur . 2d §48,  p . 41.   But  whe r e  a n i ndi vi dua l

ha s  ga i ne d a  r i ght  of  e nt r y but  a bus e s  hi s  r i ght  a f t e r  e nt r y,

t r e s pa s s  l i e s .   Se e  Cr awf or d v .  Max we l l ,  22 Te nn.  476 ( Te nn.

1842) .

Ne xt ,  de f e nda nt s  c ont e nd t ha t  no c a us e  of  a c t i on

wi l l  l i e  i n t hi s  j ur i s di c t i on f or  i nva s i on of  pr i va c y.   We

c a nnot  a gr e e .   The  Te nne s s e e  Supr e me  Cour t  i n  Mar t i n v .

Se nat or s ,  I nc . ,  220 Te nn.  465,  418 S. W. 2d 660 ( 1967) ,

c ons i de r e d t he  i s s ue  of  whe t he r  i nva s i on of  pr i va c y wa s  a n

a c t i ona bl e  t or t  i n t hi s  j ur i s di c t i on. 1  Subs e que nt l y ,  t he

Supr e me  Cour t  r e vi s i t e d t he  i s s ue  i n  Swal l ows  v .  We s t e r n

El e c t r i c  Co. ,  I nc . ,  543 S. W. 2d 581,  a nd quot e d wi t h a ppr ova l

f r om Mar t i n  t o  t he  e f f e c t  t ha t  l i a bi l i t y f or  i nva s i on of

pr i va c y ?e xi s t s ? i f  t he  de f e nda nt  kne w or  s houl d ha ve  known

t ha t  hi s  a c t i ons  woul d be  of f e ns i ve  a nd t he  i nt r us i on ha d gone

be yond t he  l i mi t s  of  de c e nc y.   I d.  a t  583. 2  Whi l e  t he  Cour t

i n  bot h c a s e s  ?a s s ume d? t he  a c t i on e xi s t e d a t  c ommon l a w,  t he

c a s e s  di d not  ?a s s ume  wi t hout  de c i di ng t he  i s s ue . ?  Thos e  c a s e s

r e c ogni z e  t hi s  t or t  a c t i on.

Fi na l l y ,  de f e nda nt s  a r gue  t ha t  t he s e  a c t i ons  a r e

ba r r e d by t he  s t a t ut e  of  l i mi t a t i ons .   The  gr a va me n of  a n

a c t i on de t e r mi ne s  whi c h s t a t ut e  of  l i mi t a t i ons  i s  a ppl i c a bl e .  

Yat e r  v .  Wac hov i a Bank  of  Ge or gi a,  N. A. ,  861 S. W. 2d 369 ( Te nn.
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App.  1993) .   No s pe c i a l  da ma ge s  ha ve  be e n a l l e ge d f or

t r e s pa s s ,  a nd e s s e nt i a l l y  t he  a l l e ge d ha r m i s  t he  a l l e ge d

c onve r s i on of  pe r s ona l  pr ope r t y.   The  t hr e e  ye a r  s t a t ut e  of

l i mi t a t i ons  e xpr e s s l y a ppl i e s  t o  t he  de t e nt i on or  c onve r s i on

of  pe r s ona l  pr ope r t y.   Se e  T. C. A.  28- 3- 105.   The  t hr e e  ye a r

s t a t ut e  i s  a ppl i c a bl e  t o t he  a l l e ga t i ons  of  t r e s pa s s .   

As  t o  t he  a c t i on ba s e d on i nva s i on of  pr i va c y,  t he

one  ye a r  s t a t ut e  i s  a ppl i c a bl e .   The  t or t  l i e s  f or  da ma ge s

pe r s ona l  t o  t he  pl a i nt i f f .   I n  t hi s  c a s e  t he  r e c or d on i t s

f a c e  s hows  t ha t  t he  c ompl a i nt  wa s  f i l e d mor e  t ha n one  ye a r

a f t e r  t he  c a us e  of  a c t i on a r os e ,  a nd t hi s  a c t i on i s  ba r r e d.

We  c onc l ude  t ha t  t he  c ompl a i nt  s t a t e s  a  c a us e  of

a c t i on f or  t r e s pa s s ,  a nd t he  Tr i a l  Cour t ’ s  j udgme nt  i s  va c a t e d

on t hi s  i s s ue .   Howe ve r ,  a ppe l l a nt s  wi l l  be  r e qui r e d t o  e l e c t

t he i r  r e me dy.   The  r e ma i ni ng c a us e s  of  a c t i on a r i s e  f r om t he

s a me  a l l e ge d f a c t s ,  a nd whe r e  da ma ge s  a r e  s ought  f or  t r e s pa s s

a nd c onve r s i on of  pe r s ona l  pr ope r t y,  a  pa r t y  ma y not  a va i l

hi ms e l f  of  bot h r e me di e s .   Se e  Al l e n v .  De nt ,  72 Te nn.  676

( 1880) .   Whe r e  t wo or  mor e  r e me di e s  a r e  gi ve n f or  t he  s a me

wr ong,  pl a i nt i f f  wi l l  be  put  t o  hi s  e l e c t i on.   Se e  Ke ndr i c k  v .

Mos s ,  104 Te nn.  376,  58 S. W.  127,  ( 1900) .   Howe ve r ,  i n  s uc h

c i r c ums t a nc e s  t he  e l e c t i on i s  not  i r r e voc a bl e ,  whe r e  t he

r e me di e s  a r e  de r i ve d f r om t he  s a me  f a c t s .   Se e  Gr i z z ar d v .

Fi t e ,  191 S. W. 2d 967 ( Te nn.  1917) .   

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  va c a t e d i n  pa r t ,

a nd a f f i r me d i n  pa r t ,  a nd t he  c a us e  r e ma nde d wi t h t he  c os t s  of

t he  a ppe a l  a s s e s s e d one - ha l f  t o  a ppe l l a nt s ,  a nd one - ha l f  t o

a ppe l l e e s .  
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


